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A. IDENTITY OF PETITIONER

Raymond Mak, the appellant below, asks this Court to
review the Court of Appeals decision referenced in Section B.

B. COURT OF APPEALS DECISION

Mak requests review of the decision in State v. Mak, No.

68475-2-1, filed August 19, 2013. See Appendix A. A motion for
reconsideration was granted on September 19, 2013, but did not

change the outcome of the appeal. See Appendix B.

C. ISSUES PRESENTED FOR REVIEW

1. Citing State v. Huynh, 175 Wn. App. 896, 307 P.3d

788 (2013),1 the Court of Appeals held that possession with intent
to manufacture or deliver is not an alternative means crime for
which juror unanimity is required. Therefore, there was no violation
“of Mak’s constitutional right to a unanimous jury verdict and the
Court was not required to determine whether — as Mak argued —
the State had failed to prove intent to manufacture. Is review

appropriate under RAP 13.4(b)(1)-(3) where the this case presents

! Mak and Huynh were co-defendants at trial. Huynh’'s

petition for review is pending in this Court and set for consideration
on December 10. See State v. Huynh, No. 89294-6.




a significant constitutional question and the Court of Appeals
opinion conflicts with prior precedent?

2. Assuming possession with intent to manufacture and
possession with intent to deliver are alternative means, should
Mak’s convictions for possession and conspiracy to possess be
reversed because the State failed to prove an intent to
manufacture?

D. STATEMENT OF THE CASE

1. Trial Proceedings

The Court of Appeals decision accurately summarizes the
evidence at trial. Undercover agent Seim DelLaCruz posed as a
high-volume cocaine dealer and offered to supply Jeffrey Huynh,
whom DelaCruz had heard was in search of a connection. Slip
op., at 1-2. After several months of contact between the two, in
May 2011, Huynh informed DelLaCruz that a buyer, later identified
as Raymond Mak, was interested in buying two kilograms for
$42,000.00. Huynh wanted $2,000.00 to arrange the deal. Slip
op., at 2. |

On May 20, the parties met at a Mount Vernon restaurant,
where the transaction was consummated. Mak took the cocaine,

Huynh received his $2,000.00 fee, and both men expressed



interest in future deals with DeLaCruz. Mak was arrested after he
drove away with the cocaine in the trunk of his car. Slip op., at 2-4.

Mak was charged with (count 1) possession with intent to
manufacture or deliver cocaine; (count 2) conspiracy to possess
with intent to manufacture or deliver cocaine; and (count 3)
maintaining a vehicle for drug trafficking. CP 10-12.

At trial, defense counsel objected to the State’s proposed
instructions relating to possession with intent to manufacture. Mak
argued there was no evidence to support the charge. 4RP 62. In
response, the State argued the jury should be instructed on intent
to manufacture because police witnesses had testified that cocaine
was commonly cut down to increase profit. 4RP 63. The
instructions were given over defense objection. 4RP 63; CP 31-32,
37, 39-40.

Mak was convicted as charged. CP 53-55. Moreover, the
jury returned special verdicts finding the “major drug violation”
aggravator. CP 56-57.

2. The Court of Appeals

On appeal, Mak argued a violation of his constitutional right
to an expressly unanimous jury verdict. Specifically, he contended

possession with intent to manufacture and possession with intent to



deliver were separate alternative means, the evidence was
insufficient to prove intent to manufacture, and jurors had not been
required to identify the means on which they relied in finding him
guilty. See Brief of Appellant, at 7-10.

The Court of Appeals disagreed, summarily disposing of the
issue based on Huynh:

this Court held on direct appeal in Huynh’s case that
the phrase “possess with intent to manufacture or
deliver” does not constitute two separate means of
committing the crime. State v. Huynh, No. 68369-1-l,
slip op. at 8 (Wash Ct. App. Aug. 12, 2013). Because
Mak does not dispute that the State’s evidence was
sufficient to prove possession with intent to deliver,
we need not address his argument that the evidence
was insufficient to prove possession with intent to
manufacture.

Slip op., at 5.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

THE COURT OF APPEALS ERRED WHEN IT FAILED TO
FIND THAT POSSESSION WITH INTENT TO
MANUFACTURE OR DELIVER AND CONSPIRACY WITH
INTENT TO MANUFACTURE OR DELIVER ARE
ALTERNATIVE MEANS CRIMES.

Criminal defendants have a right to unanimous jury verdicts,
which includes “the right to express jury unanimity on the means by
which the defendant is found to have committed the crime.” State

v. Ortega-Martinez, 124 Wn.2d 702, 707, 881 P.2d 231 (1994).




“‘An ‘alternative means crime’ is one ‘that provide[s] that the
proscribed criminal conduct may be proved in a variety of ways.”

State v. Peterson, 168 Wn.2d 763, 769, 230 P.3d 588 (2010)

(quoting State v. Smith, 159 Wn.2d 778, 784, 154 P.3d 873

(2007)). A violation is harmless only if sufficient evidence exists to
support each of the alternative means presented to the jury.

Ortega-Martinez, 124 Wn.2d at 707-708.

RCW 69.50.401(1), the relevant statute for counts 1 and 2,
provides, “Except as authorized by this chapter, it is unlawful for
any person to manufacture, deliver, or possess with intent to
manufacture or deliver, a controlled substance.” Because one can
commit this crime either by possessing a controlled substance with
intent to manufacture or by possessing a controlled substance with
intent to deliver, it is an alternative means crime.?

In finding otherwise, the Court of Appeals in Huynh relied

primarily on this Court’'s opinion in State v. Peterson for the novel

conclusion that “[a]n element dealing with a defendant’s subjective

2 For count 2, Mak was charged with conspiring to commit this

same crime, requiring the same alternative intents, an agreement
to commit the crime, and a substantial step. See CP 11, 39-40;
RCW 69.50.401; RCW 69.50.407. The same analysis should

apply.



mental state generally cannot be the subject of an alternative
means analysis.” Huynh, 307 P.3d at 792-793.

In Peterson, this Court concluded that failure to register as a
sex offender was not an alternative means offense because the
registration statute contemplated a single act, ie., failure to
register, even though the statute set forth differing registration
deadlines depending on the offender's residential status.
Peterson, 168 Wn.2d at 769-70. Nowhere does Peterson indicate
differing mental states are irrelevant to determining whether a
crime involves alternative means. That issue simply was not before
this Court.

In any event, however, mental state can indeed identify
alternative means crimes for which jurors must be unanimous. See

Schad v. Arizona, 501 U.S. 624, 643, 111 S. Ct. 2491, 115 L. Ed.

2d 555 (1991) (plurality examines “moral equivalence” of crimes’

mens rea to determine unanimity requirement); see also State v.

Fortune, 128 Wn.2d 464, 469-470, 909 P.2d 930 (1996) (calling
Schad’s “moral equivalence” test novel and extremely vague and
looking instead to historical and current practice in assessing

significance of different mental states).



Not only does the Court of Appeals’ statement that an
element involving separate mental states generally does not
identify an alternative means crime conflict with prior precedent
concerning the role of mental states, it is also contrary to
precedent establishing the absence of such bright-line rules. See

State v. Klimes, 117 Wn. App. 758, 769, 73 P.3d 416 (2003)

(“[T]here simply is no bright-line rule by which the courts can
determine whether the legislature intended to provide alternate
means of committing a particular crime. Instead, each case must
be evaluated on its own merits.”).

Because this case presents an important constitutional issue
and the Court of Appeals decision conflicts with prior precedent,

review is appropriate under RAP 13.4(b)(1)-(3).



F. CONCLUSION

Mak respectfully asks this Court to accept review and
reverse the Court of Appeals’ decision.
DATED this )_Xf(‘aay of October, 2013.
Respectfully submitted,
NIELSEN, BROMAN & K9CH
y\i—/\/ rs./ Vw\
DAVID B. KOCH

WSBA No. 23789
Office ID No. 91051

Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

)
. ) No. 68475-2-I

Respondent, ) L

) DIVISION ONE
v, ) ’
RAYMOND MAK, )  UNPUBLISHED OPINION

Appellant. ) FILED: August 19, 2013

)

APPELWICK, J. — Mak argues that sufficient evidence did’ not support both of
the alternative means of committing possessidn with intent to manufacture or deliver
a cohtrolled substance or that he was maintaining a vehicle for dfug trafficking.
" Possession with intent to manufacture or deliver a controlled substance is not an
alternative means crime and the evidehce is sufficient to support the .c'onvictio'n. Thé
evidence is sufficient also to show that Mak was maintaining a vehicle for drug
trafficking. We affirm.

FACTS

Seim DeLaCruz, an agent with the United States Border Patrol, works

undercover with the Skagit County Interlocal Drug Enforcement Unit (SCIDEU)

attempting to dismantle drug trafficking organizations operating out of Skagit County.
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In Jénuary 2011, Ageht DelaCruz Ieérned that an individual .‘kno‘wn as “Jeff":was:
looking for a conneétién from 'whom to pufchase large. amounts of cocaine. Agent
DelaCruz contacted “Jeff,” later identified as Jeffrey Huynh, and represented himself
as a high-volume cocaine dealer. Agent beLaQruz texted thnh a photograph 6f
two kilogram-size' bricks of cdcaine, samples of the cocaine that Agent DelLaCruz
was offering to sell to Huynh or his associates. Agent DelaCruz met with Huynh in
peréon in February to show him the two bricks. One of the bricks, stamped with a
symbol Qf a donkey and referred to as “Burro,” was high-qualify and pure. The other
brick, stamped “2010," had been 'fste:[aped on,” meaning that it had been adulterated
; with additives to increase its volume. . According to Agent Del.aCruz, the “'2010" was
half as pure as the “Burro.” |

Over the next few months, Huynh- contacted Agent DelLaCruz on multiple
occasions to set up deals, but was not able to produce a buyer.  However, in May
Huynh told Agent Del.aCruz that a buyer, later identified as Raymond Mak, was
interested in buying two kilograms of the “2010" for $42,000. Huynh wanfed $2,000
for his role in arranging the deal. Huynh and Agent DeLaCruz continued to exchange
phone calls and texts regarding'a date and location, and on May 20, 'Huynh informed
- Agent DeLaCruz that he and Mak were en route from Seattle to make the purchase.
Agen‘t DelaCruz arranged to meet ‘Huynh and Mak at the El Gitano restaurant in
Mount ‘Vernon.. Prior to the meetingi, Agent DelaCruz placed the two bricks of
cocaine he had previously shown Huynh into a black bag .and pl.aced the bag in.the

trunk of his car.
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| When Agent DéL_aCruz arrived at tﬁe réstaurant, Huynh introduced him to Ma:k
and anofher man, Jiayin 'Lin. Huynh askéd Agent DelLaCruz to step outside tﬁe
restaurant with him. Huynh proceeded to discuss arrangements for future deals with
Agent DelaCruz, proposing various coae words for different amounts of cocaine and
using Eastern Standard Time for meet up tirﬁes. Huynh and Agent DelLaCruz thep
returned to Mak and Lin inside the restaurant. Agent Del.aCruz insisted on seeing
| the monéy. Huynh and Mak had Agent DelaCruz follow them to the bathroom,
where Huynh displayed a large bundle of $100 bills. |
| Mak said thaf_ he wanted to see th:e cécafne. Agent DelLaCruz had Mak follow-;
him to the parking lot in the back of the restaurant; where he opened the trunk of his |
car. Mak picked up-one of the bricks, examined it, and put it back. Mak then told -
Agent DelaCruz that he wanted to purchase ten more kilograms of cocaine from him
within the next week or two. He stated that he and his brother we'ré ‘into everything”
and “moved everything . . . drugs, and. all types of drﬁgs.” Mak gave Agent
| DelLaCruz his number so that they could arrange deals without fnvolving Huynh. - As
' Agent DeLaCruz and Mak headed back to the restaurant, Mak po.inted out his car, a
BMW, in the front parking lot. Agent DelLaCruz and Mak returned to the table with
Huynh an.d Lin, where they agreed to make the deal. Agent DeLaCruz; Mak, and
Huynh exited the restaurant again and entered Agent DelaCruz's car. Lin served as
a lookout. Huynh gave Ageﬁt DeLaCruz the money. Agent DelLaCruz opened the

- trunk and Mak got out of the car, took the cocaine, closed the trunk, and walked
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; away. \Agent DéLaCruz Qéve'HuynH the- $2,6OO he reqlue'sted f'o.r facilitating the
transaction.

Mak got into his own car and drove away. Police officers pulled Mak over and
arrested him a few bldcks away. In a search of Mak’s car, police found the cocaine
Mak took from Agent DeLaCruz. Police also recovered a total of four cell phones
from the car and from Mak's person. ltems of dominion and control in the vehiclé
showed that Mak was the vehicle's owner‘., The Washington State Patrol Crime Lab
confirmed that the two bricks found in Mak's car were cocaine. |

The 'State" charged Mak with pfpssession :with inter‘lt:to manufacture or deliver a
controlled substance — cocaine (count ), conspiracy to possess with intent to
manufacture or deliver a controlled substance - cocaine (count Il), and maintaining a
vehicle for drug trafficking (count Iil). The State also filed a notice of intent to submit
to the jury an aggravating fac;tor in support of an exceptional sentence above the
standard range, namely that counts | and Il were “major violations” of the Uniform
Controlled Substances Act, ch. 69.50 RCW, pursuant to RCW 9.94A.535(3)(e).

| Prior to trial, Mak moved to sever hié trial from Huynh's. The trial court denied
Mak’s motion and Mak and Huynh were tried together.

A jury convicted Mak on all counts, and found by special verdict that counts |
and ! cdnstituted a major violation of the. Uniform,Controlléd Substances Act. The
sentencing court imposed an exceptional sentence of 96 monfhs on counts | and ||
and a.standard range sentence of 20 monfhs on count llI, to run concurrently. Mak

" appeals.
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* DISCUSSION

I. Alternative Means

~ Criminal defendants havé a right to an expressly unanimous jury verdict.

WASH. CONnST. art |, § 21; State v. Ortega-Martinez, 124 Wn.2d 702, 707, 881 P.2d

231 (1994). A general verdict of guilty on'_a crime that can be committed by
. alternative means will be upheld oniy if sufficient evidence supports each means, Id.
at 708.
The Washington Uniform Controlled Substances Act, chapte} 69.50 RCW,
provides that it iégur.l_lawful for any pe'r.son to “manufacture:, deliver, or posseéé with
intent to manufacture or deliver, a controlled substance.” RCW 69.50.401(1). Mak
.. argues that the phrase “possess with intent to manufacture or deliver” provides two
- alternative means of committing the crime: (1) possessing with intent to manufacture,
and (2) posseséing with intent to deliver. He argues that the State failed to present
sufficient evidence to show he had the inteﬁt to manufacture the cocaine.
However, this court held on direct appeal in Huynh's case that thé phrase
“possess with intent to manufacture or deliver” does not constitute two sepérate

means of committing the crime. State v. Huynh, No. 68369—1-l,v slip op. at 8 (Wash Ct.

App. Aug. 12, 2013). Because Mak does hot dispute that the State’s evidence was
sufficient to prove possession with intent to deliver, we need not address his
argumient that the evidence was insufficient to prove possession with intent to

manufacture.
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II. Malntalnmq a Vehlcle for Druq Traffi cklnq

The State 'charged Mak . with maintaining a vehicle for'drug trafficking in

violation of RCW 69.50. 402(1)(f) The statute makes it unlawful to knowingly:

keep or malntam any store, shop, warehouse, dwelling, building,
vehicle, boat, aircraft, or other structure or place, which is resorted to by
persons using controlled substances in violation of this chapter for the
purpose of using these substances, or which is used for keeping or
selling them in violation of this chapter.

Id. The crime requires “some evidence fhat the drug activity was continuing and

recurring in nature, and that a substantial purpose in the maintenance of the vehicle

was to conduct illegal drug activities.” State v. Marin, 150 Wn. App. 434, 438-39, 208
P.3d 1184 (2009). This rule .dbes not mean that “a small quantity of drugs or
evidence fotind on only ‘a single ‘occasion ‘¢annot be ‘sufficient fo show a crime of a’

continuing nature " State v. Ceqlowskl 103 Wn. App. 346, 353, 12 P.3d 160 (2000)

(quotlng Barnes v State, 255 GA. 396 339 S.E. 2d 229, 234 (1986))

However, "[t]h'e statute was ‘ clearly designed to do more than punish mere
posséssion." Id. at 352.

Mak argues that there was insufficient evidence to support the conviction. We
disagree. Evidence ié sufficient to support a conviction if, viewing the evidence and
all reasonable inferences therefrom in the light most favorable to the State, a rational
trier of fact could find each element of the crime proven beyond a reasonable doubt.

State v. Hosier,. 157 Wn.2d 1, 8, 133 P.3d 936 (2006). We consider “whether the

“totality of the evidence is sufficient to prove all the required elements.” Ceglowski,

103 Wn. App. at 350. That test is satisfied here.
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The evrdence showed Mak owned the vehlcle He was in possessron of the
vehicle at the time of taking possessron of the drugs, and at the time of arrest the
drugs were in the vehicle. The volume of the drugs was large. Hve was convicted .of
possession with intent to deliver or manufacture, not mere possession. Though this
was a single transaction with the undercover officers, the evidence showed that
™ nature. Id. at 352-53

- Mak's drug activities were of a "‘continuing and recurring

(quoting Hunt v. State, 20 Md. app. 164, 314 A.2d 743, 745 (1974)). Mak told Agent

DeLaCruz of his plan to continue- purchasmg cocaine in large quantltles This is
substantlal ewdence of mamtamlng the vehrcle to conduct illegal drug actlvrtles It is
- consistent with Marin and distinguishable from Ceglowskr.

- Mak argues there is no evidence that:his :BMW was used for:more than a
single isolated incident of illegal drug activity. Police did not find -drugs in the car
other than the two bricks Mak purch‘asedxfrom_ Agent Del.aCruz, nor'did'they find
money or drug paraphernalia. Furthermore, Mak told Agent DelLaCruz that for future
drug transactions he would be willing to pay Agent DelaCruz an édditional fee to
deliver the drugs to Seattle rather than coming tc get them himself. Howevcr, this
evidence does not negate the sufﬁciency of the other evidence. The evidence, in the
light mcst favorable to the State, is sufﬁcient to sustain Mak’s conuiction.

Ill.  Statement of Additional Grounds

Mak raises several ISSUeS in his pro se statement of additional grounds none

of which has merlt
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Mak ﬂrst argues that ‘the evidence was msufﬁcxent to support the special
verdict that counts | and Il were a “major violation” of the Uniform Controlled
Substances Act, because the State did not define “substantially larger than personal
use." As a result, Mak contends, the sentencmg court abused its discretion when it
' lmposed an exceptional sentence based on the jury’s special verdict. But, the State
introduced evidence that two kilograms of cocaine represented enpugh for 16,000
doses for individual users, and that number would be significantly higher if Mak

further “stepped on” the cocaine. This was clearly an amount substantially larger

than personal use.

' RCW 9.94A, 535(3)(e) provides that a senfencing court may lmpose an
exceptional sentence for an offénse if a jury finds that the offense was a “major
violation" of the Uniform Controlled Substances Act. The presence of any of the. .
following may |dentlfy an offense as a major wolatlon '

(i) The current offense mvolved at least three separate transactions in

which controlled substances were sold, transferred, or possessed with

intent to do so;

(i) The current offense involved an attempted or actual sale or transfer

of controlled substances in quantltles substantially larger than for

personal use;

(iiiy The current offense involved the manufacture of controlled

substances for use by other parties;

(iv) The circumstances of the current offense reveal the offender to

have occupied a high position in the drug distribution hierarchy;

(v) The current offense involved a high degree of sophistication or
- planning, occurred over a lengthy period of time, or involved a_broad

geographic area of disbursement; or-

(vi) The offender used his or her position or status to facilitate the

commission of the current offense, including positions of trust,

confidence or fiduciary responsibility (e.g., pharmacist, physician, or

other medical professional).
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| Mak ne‘xt alleges. that his'-szentence was excessive, becaﬁse he belfeved he
 was buying “kief,” a marijuana derivative, rather fhan cocaine. Mak’s claim is not
supported by the record. Mak examined the cocaine before giving Agent DelLaCruz
the money. Furthermore, the State presented evidence that Mak referred to the
number of kilograms he-wanted fo purchasle from Agent DéLaCruz in the future. An_
6fficer testified that ‘[tJhe only thing sold by kilogram” is cocaine.
Mak argues that the State violated his right to equal protection under the law.
when it offered him a plea deal involving 60 months incarceration but offered his
codefendant ._Lin only 18 months. Given that this érgument vrelies'upon matters

outside the record, it is not reviewable on- direct appeal. State v. McFarland, 127-

Wn.2d 322, 338 n.5,. 899 P.2d 1251 (1995). Mak’s claims "of prosecutorial-
. vindictiveness and judicial bias are similarly unsupported by -theréco-rd before us.

Mak contends that the trial coutt erred when it deniéd his motion to sever his
'trial from that ofl Huynh. Wé réview a trial court's denial of a-motion to sever for

manifest abuse of discretion. State v. Medina, 112 Wn. App. 40, 52, 48 P.3d 1005

(2002). To show that the trial court abused its discretion in denying severance, “the

defendant must be able to point to specific. prejudice.” State v. Bythrow, 114 Wn.2d |
713, 720, 790 P.2d 154 (1990). Mak does not demonstrate that -he suffered
prejudice. Mak alleges that Huynh's attorney prevented his own attorney from
admitting recofded conversations between Hl_Jynh and Agent DéLaCruz that-Mak

claims would exonerate him. But, Mak provides no evidence .as to the contents of



No. 68475-2-1/10 o ‘ '
théée ‘rec;or'dings, nor does‘ Mék explain how Huynh’s statements to Agént DelLaCruz
wouid not be éxéluded as héarsay in a separate trial.

‘Mak éontends that his convictions on count | and count Il violate double
jeoba‘rdy, because fhey afose from the same incident. But, it is well-es;tablished that
the same series of acts can support a conspiracy conviction and a conviction for a
- completed crime without violating a defendgnt’s right to be free from double jeopardy.

‘See, e.g., lannelli v. United States, 420 U.S. 770, 777-78, 95 S. Ct. 1284, 43 L. Ed.

2d 616 (1975) ("[S]eparate sentences can be impose'd for the conspiracy to do an act
and for ithe subsequent 'ac_;co"’rnplishment of that eﬁd.").

Mak ap‘pe'ars to argue thét' he was a victim of “entrapment.” “Entrapment
. occurs only where the criminal design orig'inates;in the mind of the police officer or - -
informer . ... and the accused is lured or induced into.committing a crime he had no -

intention of committing.” State v. Waggoner, 80 Wn.2d 7, 10, 490 P.2d 1308 (1971).

Entrapment is a statutory defense, and a defendant must present sufficient evidence
to warrant an instruction on entrapment before it may be given. RCW 9A.16.070;

- State v. Trujillo, 75 Wn. App. 913, 917, 883 P.2d 329 (1994). Mak presented no such

evidence nor did he request an entrapment instruction, and the claim is therefore

waived. State v. Scott, 110 Wn.2d 682, 685-86, 757 P.2d 492 (1988).

Mak argues that the State failed to establish a chain of custody for the two
kilograms of cocaine offered into evidence. But, Mak did not challenge the chain of

custody at trial and cannot raise this challenge for the first time on appeal. See State

-10-
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Lﬁogs_f, 87 Wn.2d 447, 45%, 553 P.2d 1322 (19.76)”(party may only assign error in
“on specific ground. of evidentiary bbjection made at trial).

Mak argues that the deputy prosecutor commiﬁéd misconduct by using the
phrase “drug world.” To prevail‘ on a claim of prosecutorial misconduct, a defendant

must show both imvpropér conduct and prejudicial effect. State v. Roberts, 142

Wn.2d 471, 533, 14 P.3d 713 (2000). If the defendant failed to object to alleged -
misconduct at trial, appellate review is only appropriate if the prosecutorial

misconduct is so “flagrant and ill intentioned” that no curative instrudion could have

obviated tt;e prejudice engendéred by the.miscpnduct. State v. Emerv,'. 174 Wn.2d-
741, 760-61, 278 P.3d 653 (2012). - Mék did not object at any time to the deputy
= prosecutor’g.tjse of the term “drug world,” so he must show that the prejudice was
incurable. He fails to do so.

Mak claims-that tﬁe State’s evidence was insufficient to convict him on counts
" land ll. To the extent that Mak claims that the State did not prove he. intended to
purchase cocaine, we have already rejected this argument. -And, we need not
address Mak’s claims that the State did not prove his intent was to manufacture the
cocaine, as the State introduced sufficient ‘evidence that Mak’s intent was to deliver
the cocaine.

Finally, relying on State v. Miller, 131 Wn.2d 78, 929 P.2d 372 (1997), Mak

claims fhat the to convict instruction for count Il was in error because it did not allege
the involvement of more than two people. But, Miller involved a conviction for

conspiracy to deliver a controlled substance, which requires the existence of a third

1-
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person, not consplracy to possess wnth intent to dellver or manufacture Wthh does

not. Id. at 91. Millér is inapposite and Mak’s claim fails.

‘We affirm.

-12-
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
STATE OF WASHINGTON, )
) No. 68475-2-|
Respondent, - )
‘ ) ORDER GRANTING
V. ) MOTION FOR
) RECONSIDERATION
RAYMOND MAK, ) AND AMENDING OPINION
)
Appellant. )
)

The appellant, Raymond Mak, having filed a motion for reconsider_ation of
the opinion filed August 19, 2013, and a panel of the court having determined that
the motion should be granted; now, therefore, it is hereby

ORDERED that the motion for reconsideration is granted. It is further

ORDERED that the opinion be amended as follows:

DELETE the first sentence of the last paragraph of the opinion, on page

11, which reads:

Finally, relying on State v. Miller, 131 Wn.2d 78, 929 P.2d

372 (1997), Mak claims that the to convict instruction for count Il
was in error because it did not allege the involvement of more than
two people.

REPLACE that sentence with the following sentence:

Relying on State v. Miller, 131 Wn.2d 78, 929 P.2d 372

(1997), Mak claims that the to convict instruction for count Il was in
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error because it did not allege the involvement of more than two
people.
DELETE the last paragraph of the opinion, on page 12, which reads:
We affirm.
-~ REPLACE that paragraph with the following paragraphs:
Finally, Mak argues that, because counts | and |l were
charged under chapter 69.50 RCW, the oniy available aggravating
. factors were those found in RCW 69.50.435, and the sentencing
court could not impose an exceptional sentence based on RCW

9.94A.535(3)(e). Mak contends that, pursuant to State v. Mendoza,

63 Wn. App. 373, 819 P.2d 387 (1991), In_re Pers. Restraint of

Acron, 122 Wn. App. 886, 95 P.3d 1272 (2004), and In_re Pers.

Restraint of Hopkins, 137 Wn.2d 897, 976 P.2d 616 (1999), he is

entitled to be resentenced absent the aggravating factor in RCW
9.94A.535(3)(e).

In Mendoza, the defendant was convicted of conspiracy to
deliver a controlled substance pursuant to RCW 69.50.407, a crime
that was not ranked in the seriousness table. 63 Wn. App. at 377.
In imposing Mendoza’s sentence, the sentencing court relied on
former RCW 9.94A.410 (1986), which provided that the
seriousness levels for anticipatory offenses charged under chapter
9A.28 RCW were to be determined by the seriousness levels for

the completed
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offenses.https://web2.westlaw.com/result/%09%09%09%09%09%0

9 - B00221991185342 Id. at 376 n.1. Because Mendoza was not

convicted under chapter 9A.28 RCW, the sentencing court erred in
applying RCW 9.94A 410. Id. at at 377. In Acron, the defendant
was convicted of two counts of indecent liberties under RCW
9A.44.100(1)(d), involving offenses by health care providers against
their patients. 122 Wn. App. at 887. At the time the seriousness
grid did not include this particular means of committing indecent
liberties. Id. at 888-89. As a result, it was error for the sentencing
court to apply the seriousness level for other forms of indecent
liberties. Id. at 895. In Hopkins, the defendant was convicted of
solicitation to deliver cocaine pursuant to RCW 9A.28.030, for
which the statutory maximum sentence was 60 months. 137 Wn.2d |
at 899. The sentencing court imposed an 81 month sentence,
relying on RCW 69.50.408, which doubles the statutory maximum
when the defendant has been “convicted of a second or

subsequent offense under this chapter.” Id. at 899-900 (emphasis

added). Because solicitation to deliver cocaine was not a crime
under chapter 69.50 RCW, the doubling provision of RCW
69.50.408 could not apply. Id. at 904.

None of these cases support Mak's argument. RCW
9.94A.535(3)(e) allows a sentencing court to impose an exceptional

sentence when a jury finds that “[tlhe current offense was a_major
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violation of the Uniform Controlled Substances Act, chapter 69.50

RCW (VUCSA." (Emphasis added.) It is clear from the language

of the statute that RCW 9.94A.535(3)(e) applies to offenses
charged under chapter 69.50 RCW. Consequently, the sentencing
court properly imposed Mak's sentence pursuant to RCW
9.94A.535.

We affirm.

?M/
DATED this “/day of September, 2013.

WE CONCUR:
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON

)
)
Respondent, )
) SUPREME COURNO. __
V. ) COA NO. 68475-2-1
)
RAYMOND MAK, )
)
Appeliant. )

DECLARATION OF SERVICE

[, PATRICK MAYOVSKY, DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE
STATE OF WASHINGTON THAT THE FOLLOWING IS TRUE AND CORRECT:

THAT ON THE 18™ DAY OF OCTOBER 2013, | CAUSED A TRUE AND CORRECT
COPY OF THE PETITION FOR REVIEW TO BE SERVED ON THE PARTY / PARTIES

DESIGNATED BELOW BY DEPOSITING SAID DPOCUMENT IN THE UNITED STATES
MAIL.

[X] SKAGIT COUNTY PROSECUTOR'’S OFFICE -
COURTHOUSE ANNEX
605 S. THIRD =
MOUNT VERNON, WA 98273
karenw@co.skagit.wa.us .
criminalappeals@co.skagit.wa.us o

[X] RAYOMD MAK T
DOC NO. 355900
CEDAR CEEK CORRECTIONS CENTER Py
P.O. BOX 37
LITTLEROCK, WA 98556

SIGNED IN SEATTLE WASHINGTON, THIS 18™ DAY OF OCTOBER 2013.




